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OPINION



The defendant, Bobby B. Barrett, was convided by a Shelby County jury of rape of achild,
aClassA fe ony, and was sentenced asa Range |, standard offender to twenty yearsin confinement
as a child rapist. In this apped as of right, the defendant presents the following issues for our
review:!

I.  Whether the trial court erred in admitting testimony from
each of the following witnesses:

(1) Thevictim’ssister regarding a bad act of the defendant;

(2) Thevictim’ smotherregarding statements madetoher by the
victim; and

(3) The nurse practitioner regarding statements made to her by
the victim and his mother.

I1.  Whether the evidence was sufficient tosupport a conviction
for rape of achild.

After a thorough review of the record, we conclude that the trial court erred in admitting
testimony of the victim’ s sister concerning bad acts of the defendant. However, the error does not
require reversal, and, accordingly, thejudgment of the trial court is affirmed.

FACTS

Thedefendant, thirty-six years oldat the time of the crime, was the neighbor of the ten-yea-
oldvictim, S. J.,2who lived with hismother, sister, and brother in an apartment in the same complex
where the defendant lived with hiswife. Although the defendant and his wife apparently had nine
children, none lived with them. Neighborhood children, including the victim and his sister, spent
time playing video games at the defendant’ s apartment.

At trial, thevictim testified that on August 16, 1997, he went to the defendant’ s apartment
toplay video games. Later, when hissister and afriend also came over to play the video games, the
victimwent into abedroom to work on amodel airplane. The personsin the apartment included the
victim, hissister, her friend, the defendant, and the defendant’ swife. Both the victim and hissister

lAIthough not the order in which the defendant presented the issues, we address first the admissibility of the
evidence because of its relevance to the question of the overall sufficiency of the evidence to convict.

2It is the policy of this court to use initials to identify minor victims of sexual offenses.
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testified that the defendant showed them agun that was under a mattress that was on thefloor in the
living room.?

The defendant followed the victim into the bedroom and showed him a model car. The
defendant then closed the door and offered the victim marijuana. The victim and the defendant
shared two marijuanacigarettes that the defendant had made with marijuanain abag on the dresser.
Approximately twenty minutes after smoking the marijuana, the defendant, standing in front of the
closed door, called the victim, who had returned to working on the defendant’ s model car, to come
over to him. The victim testified that the defendant pulled down his pants and performed oral sex
on him. The victim testified as to what happened next:

Then after that -- then he made me suck his. And after he got
finished, he sat me on the bed and told me he was gaing to give me
money and stuff and that car he was building on so | wouldn’ttell my
mom. And then when | walked out the room, and then | went and
told my momma. And then my momma came outside, then he had
ran.

The victim’s sister saw the victim leave the defendant’ s apartment, holding the model car,
and testified that he was not crying at that point. The defendant followed the victim out of the
apartment but not into the apartment where his mother was. The victim was crying by the time he
reached his mother and told her what had happened. It was approximately 7:00 p.m.

The victim's mother came outside and confronted the defendant, who then returnedto his
apartment, telling hiswife, according to her testimony, that“| don’t know what thelittle boytold his
mamma, but she said he said | done sucked histhang or something.” Thevictim'ssister, still inside
the apartment, testified that the defendant was cursing and waving the gun. The defendant then
locked hisfront door, apparently after the victim’ s sister had left, and went out the back door of his
apartment.*

Accordingtotestimony of thevictim’ smother, officerswith theMemphisPolice Department
arrived and entered the defendant’ s apartment with the victim. The victim testified that he showed
the officers where the marijuana was on the dresser. The officers then took the victim and his
mother to the Child Advocacy Center where the victim was interviewed and examined by a nurse
practitioner.

The nurse practitioner, Nancy Miles, testified that she was employed full-time by the
University of Tennessee Medical Group and also was aforensic nurse examiner at Memphis Sexual

3I n her tegimony, Sharron Barrett, the defendant’ swife, denied that any gun wasin the house. No weapon was
found by police investigators.

4Although the State asserts in its brief that the defendant returned to his house and “retrieved his gun,” the
presence of aweapon was a controverted fact.
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Assault Resource Center, a position she had held for ten years. She interviewed and examined
aleged victimsof sexud assault brought to her by thepolicedepartment. In this case, she examined
the victim at approximately 10:15 p.m. to retrieve any physical evidence such as semen from the
child’ smouth or the perpetrator’ s salivafrom the child’ s genital area. Shetestified that aurinetest
for detecting the presence of marijuanain the system was not available at the time of this offense.
Shewas not aware of any positive results from tests of samples shetook but testified that shewould
not be surprised by the lack of positive results given the difficulty of detecting sperminthe child's
mouth when time has passed and that the child may have eaten or consumed fluids.

ANALYSIS

|. Admissibility of Testimony
A. Bad Act Testimony of the Victim’s Sister

The defendant contendsthat thetrial court erred by permitting the State to present aprior act
of misconduct between the defendant and the victim’s minor sister, EJ. In response, the State
contends that the evidence of sexual misconduct between the defendant and E.J. was probative of
the defendant’ s intent to commit the crime of rape of a child.

On the day before the trial, E.J., who is ayear older than the victim, came forward with a
revelation concerning thedefendant. Shetestified that she had told no one about the incident until
shetold the prosecutor on June 13, 1999. TheStatewas preparing to elicittestimony concerningthis
incident from E.J., asaresponseto thefollowing question: “E., while youwerein the house, did you
have any contact with Bobby Barrett?” The defendant objected immediately on the grounds of lack
of relevancy andimpermissiblecharacter reference. A jury-out hearing wasconducted at whichtime
E.J. testified that on the day of the indicted offense, August 16, 1997, while they were alonein the
apartment, the defendant put her on his lap and asked her tokiss him. E.J. told the defendant that
she did not even kiss her own father. The defendant then asked E.J. to “just give me akiss on my
jaw.” E.J. testified that she did not kiss him but got up and went outside. The defendant did nothing
to stop her.

The Stateargued & trial that the evidence was probaiveof intent. Thetrial court,inallowing
the testimony, stated the following:

All right. Lawyers, the Court appreciates your arguments in
these matters. Your statements help the Court clear this matter up.
Asfar as atestimony is concerned, the Court is going [to] find that
thetestimony involving the kisswill go to theintent of the defendant
aspart of thefactsin thiscase. And aso the cursing, holding thegun
and waving it around will be allowed as part of the factsin the case.
It's part of what happened at a very close time as to the result that
followed the victim mal e child possibly being assault[ed].
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And the Court further finds that there cannot be testimony of
what any other person says. The Court wants to tell the witness that
he [sic] can't testify about what your mother said. The Court finds
that the other matters that will be allowed, that on a scale involving
the probative value, that determines that it does outweigh the
prejudice to the defendant might have in this case. Are we clear,
lawyers, on the ruling?

After E.J. testified, ajuror sent thefollowing question to the trial court “Was this the first
time Bobby madea pass at E[J.]?"®> Thetria court held a bench conference and read the question
to both lawyers. Thetrial court did not allow the question to be answered.

Thisissueis controlled by Tennessee Rule of Evidence 404(b), which provides asfollows:

Other Crimes, Wrongs, or Acts. Evidence of other crimes, wrongs,
or actsisnot admissible to prove the character of apersonin order to
show action in conformity with the character trait. It may, however,
be admissible for other purposes. The conditions which must be
satisfied before allowing such evidence are:

(1) The court upon request must hold ahearing outsidethejury’s
presence;

(2) The court must determine that a material issue exists other
than conduct conforming withacharacter trait and must upon request
state on the record the materia issue, the ruling, and the reasons for
admitting the evidence; and

(3) The court must exclude the evidence if its probativevalueis
outweighed by the danger of unfair prgudice.

Generally, thisruleis one of exclusion, and evidence that an accused has committed some
other crime or bad act independent of that for which heis charged is inadmissible, even though it
may be a crime or act of the same character as that for which the accused ison trial. See State v.
Howell, 868 S.W.2d 238, 254 (Tenn. 1993). If, however, evidence that a defendant has committed

5Duri ngthetrial, the jurorsasked nine additional questions: Quegion2: “Can we have or see amap of the area
being discussed?”; Questions3 and 4: “How did the witness [the victim’s mother] know when to run if she didn’t see
Bobby [the defendant] running and who told her to run?”; Question 5: “Was there any drug test on the victim?”;
Questions6 and 7: “Did Sharron [the defendant’ s wife] voluntarily have sexual relationswith Bobby Barrett in order
to have twin boys by him? Does she remember this relationship?”; Question 8: “Did police find the gun?”; Question
9: “Did Sharron smell weed when hesmoked during the time [S.J] and Bobby werein the room?”; and Question 10:
“Does Sharon approve of drugs in her home?”
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acrime separatefrom the one for which heisbeing tried is relevant to some matter actually inissue
inthe caseontrial and if its probative valueis not outweighed by the danger of its prejudicial effect,
the evidence may be admitted. Seeid. at 254. The balancing test here is one tha tips readily in
favor of exclusion sincethedanger of prejudicial effect must simply “outweigh” the probativevalue.
L egal authorities support thisrestrictive approach “ because ‘ other act’ evidence carriesasignificant
potential for unfairlyinfluencing ajury.” Neil P. Cohen et al., Tennessee L aw of Evidence § 404.7
at 172 (3d ed. 1995). “Having heard about the ‘ other act,” ajury may be more inclined to find the
defendant guilty of the act charged.” 1d. at 170.

The exceptions to the exclusionary rule of 404(b) are when evidenceis offered to prove the
motive of the defendant, hisidentity, hisintent, the absence of mistake, opportunity, or as a part of
a common scheme or plan. See Bunch v. State 605 S.W.2d 227, 229 (Tenn. 1980). Here, the
prosecution argues that the bad act of the defendant was relevant to the issue of intent. The State
argued at trial that the testimony of E.J. “ showsthat the defendant wasintent upon performing some
sexual acts.”

The definition of rape of a child does not specify mental state. Nevertheless, whee a
definition “does not plainly dispense with a mental element, intert, knowledge or recklessness
sufficesto establishthe cul pablemental state.” Tenn. CodeAnn. §39-11-301(c). Evidenceof intent
must, nevertheless, be relevant, that is, it must be evidence that has “any tendency to make the
existence of any fact that is of consequence to the determination of the action more probable or less
probable than it would be without the evidence.” Tenn. R. Evid. 401. Otherwise, the evidenceis
inadmissible. Seeid. 402. Weare not persuaded evidencethat the defendant, hoursbeforethecrime
with which he was charged, sat E.J. on hislap and asked for akiss makes the fact that the defendant
followed the victim into the defendant’ s bedroom and forced the victim to engage in oral sex more
probable or less probable.

Inaddition, thetrial court, beforeadmitting such evidence, should find clear and convincing
evidence that the prior crime or bad act was committed by the defendant. See State v. Parton, 694
SW.2d 299, 301 (Tenn. 1985). The trial court made no such finding. We conclude that this
evidence was not relevant to any matter actually at issuein this case. Even if we were to conclude
that the testimony of E.J. concerning the kiss were relevant, the danger of unfair prejudice to the
defendant outweighsany probativevalue. Oneneed only consider the question submitted to thetrial
court by ajuror to ascertain that the evidence was being considered for exactly the purpose that Rue
404(b) seeksto prohibit, that is, for propensity purposes. We concludethat thetrial court abused its
discretion in admitting the testimony of E.J. concerning a prior bad act of the defendant.

We must next determine whether the error more probably than not affected the judgment.
See Tenn. R. Crim. P. 52(a). Because the issue hereis primarily an evidentiary one, the effect of
a ruling in violation of 404(b) is weighed by the same standard as other non-constitutional
evidentiary errors: The defendant must show that the error probably affected the judgment before
reversal isappropriate. See Statev. Moore, 6 S.W.3d 235, 242 (Tenn. 1999) (stating that severance



of offensesis primarily an evidentiary question and as such error must be shown to have probably
affected the judgment) (citing State v. Burchfield, 664 S.W.2d 284, 286 (Tenn. 1984)).

The defendant contends that the admission of the kiss testimony was not harmless error
because such testimony of other uncharged sexual conduct® created an opportunity for the jury to
impermissiblyinfer that the defendant had a propensity to commit the oral rape. Weagreethat there
was indication that at least one member of the jury gppeared to be consdering propensty.
Nevertheless, the determination whether erroneously admitted testimony caused unfair prejudice
to the defendant or was harmless error looks to an additional factor. Welook to the “degree. . . by
which the proof exceeds the standard required to convict. ...” Delk v. State, 590 S.W.2d 435, 442
(Tenn. 1979); seealso Moore, 6 S.W.3d at 243 (holding evidentiary error harmless whereevidence
supporting count of child rape was more than sufficient to support verdict of guilty beyond a
reasonabledoubt). Where proof ismorethan sufficient to convict, harmlesserror isappropriate, and
the expenditure of judicial resourceson anew trial isnot required. Inthiscase, the direct testimony
of the victim and the corroborative testimony of the victim’s mother, even in the face of the ladk of
physical evidence of rape, were more than sufficient to allow arational jury to conclude beyond a
reasonable doubt that the defendant forced the victim to perform fellatio. Therefore, we conclude
that the error of thetrial court in admitting the testimony of E.J. concerning a prior bad act of the
defendant was harmlessin that it did not affect the judgment of the jury.

B. Hearsay Testimony of Victim’s Mother

The defendant contends that the trial court erred in allowing the victim’s mother to testify
regarding statements made by the victim to her shortly after the crime. The defendant argues
specifically that the testimony was hearsay not subject to any exception al owing its admissbility.
The State contends that the evidence satisfiesthe hearsay exception for excited utterances because
the statements of the victim were made while he was under the stress of excitement caused by the
rape. Thetrial court ruled that the evidence was admissible.

Lori Jones, the victim’'s mother, testified that she was drifting off to sleep while watching
television when the victim camein crying. Ms. Jones thought at first that the victim and his sister
might have been in afight, so she asked him who had done something to him now. Shetestified that
he had acar in hishand. The victimresponded, but his mother did not hear his answer. Ms. Jones
testified to the foll owing:

Hesaid something first. | didn’t hear that. And | said what. He said
he gave methis car, and he did oral sex onme. | said what, and | got
up, and | went out there, and | called him - - | won't say man, called
Bobby. And he came to see what | wanted, and | went back in the
house. And | wasfixing to try and get him myself, but they wouldn’t

6The defendant argued in the trial court that his conduct was not romantic in nature but more like the request
of a parent, and, additionally, that it lacked identity withthe matter being tried.
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let me causethey didn’t know what wasgoing on over there. Assoon
as| said call the police, he went in his house, and my daughter she
was gtill in there. He locked the door.

Pursuant to Tennessee Rule of Evidence 803(2), out-of-court statements of a declarant,
offered for their truth, “relating to astartling event or condition made whilethe declarant was under
the stress of excitement caused by the event or condition” are admissible as an exception to the
hearsay rule. The reasoning behind the exception for “excited utterances’ is that such statements
have indicia of reliability in that the declarant has most likely had little time for reflection; the
statementsare spontaneous, lacking potential fabrication; and the memory of the event is still fresh.
See Cohen, supra, 8 803(2) at 532. The requirements of Rule 803(2) are: (1) there must be a
startling event or condition; (2) the statement must relate to the startling event or condition; and (3)
the statement must be made while the declarant is under the stress of excitement from the event or
condition. SeeTenn. R. Evid. 803(2); seealso Statev. Gordon, 952 SW.2d 817, 820 (Tenn. 1997).

As to the first requirement, “[r]ape is ‘an occurrence or an event sufficiently startling to
render inoperative the normal reflective thought processes of an observer.”” State v. Person, 781
S.W.2d 868, 872 (Tenn. Crim. App. 1989) (quoting E. Cleary, McCormick on Evidence, 8§ 297 at
854 (3d ed. 1984)). Asto the second requirement, the statement made by the victim to his mother
was related to the rape.

Thethird requirement, that the statement be made while the declarant is under the stress of
excitement from the event, is often the most contentious requirement. Asto thisrequirement, “[t]he
ultimatetest is spontaneity and logical relation to themainevent .. ..” Statev. Smith, 857 SW.2d
1, 9 (Tenn. 1993). Rdevant factors include the time inteval, although time is not aone
determinative. Othersinclude: “[ T]henature and seriousnessof the event; the appearance, behavior,
outlook, and circumstances of the declarant, including such characteristics as age and physicd or
mental condition; and the contents of the statement itself, which may indicate the presence or
absence of stress.” Cohen, supra, § 803(2) at 534.

Here, there wastestimony by the victim’ ssister and the defendant’ swife that the victim left
the defendant’ s apartment without any outward signs of distress. The victim’'s sister testified that
she did not know anything was wrong until the defendant returned to his apartment in a highly
agitated state. When the sister did seethevictimimmediately thereafter, hewascrying. Hismother
also described him ascrying. The victim, a ten-year-old, had been given marijuanato smoke and
within some twenty minutes compelled to perform fellatio. He was then offered inducements not
to tell and wasfollowed by the defendant when thevictim went to hismother, crying by thetime he
reached her to tell her what had happened. We conclude that the trial court did not abuse its
discretionin finding that thestatements of the victim to his mother were made after astartling event



and while the victim was under the stress of excitement caused by that event and were, therefore
admissible as excited utterances.’

C. Hearsay Testimony of Nurse Practitioner

The defendant’s motion for a new trial states the following: “That the Court erred in
overruling the dbjection of the dfendant to testimony of nurse practitioner, Nancy Miller [sic], to
hearsay statements made to her by thevictim, [S. J.], and his mother, Laurie Jones.” The transcript
of thetrial showsthat no objection was ever made by the defendant to the testimony of Nancy Miles,
onany grounds.? Defensecounsel cross-examined Ms. Miles concerning the exact wordsthevictim
had used in describing to her what had happened.

Thefailure to object contemporaneously to testimony in this case constitutesawaiver. See
Tenn. R. App. P. 36(a), Advisory Commission Cmts. (“ Thelast sentence of thisrule is a statement
of theaccepted principlethat aparty isnot entitled torelief if the party invited error, waived an error,
or failed to take whatever steps were reasonably available to cure an error.”); State v. Smith, 24
SW.3d 274, 279-80 (Tenn. 2000); see adlso Hill v. State, 513 SW.2d 142, 143 (Tenn. Crim. App.
1974) (stating that to allow evidentiary questionsto be raised at anytime would *undercut the very
function of the trial process, for it would become a tactical matter of defense to allow a bit of
constitutionally inadmissabl e evidence into the record, in the hope for an acquittal but secureinthe
knowledge that anew trial would result”). We concludethat the defendant haswaived hiscomplaint
about Ms. Miles stestimony.

Il. Sufficiency of the Evidence

The defendant challengesthe sufficiency of theconvicting evidence. Speci ficdly, heclaims
that therewasno physical evidenceto corroboratethevictim’ sstory and that hewas convicted solely
on the basis of the testimony of the victim. Therefore, he asserts that the evidence wasinsufficient
for arational trier of fact to find him guilty beyond a reasonable doubt.

Where sufficiency of theevidenceis challenged, the relevant question for an appellate court
iswhether, after viewing the evidenceinthelight most favorableto the prosecution, any rational trier
of fact could have found the essential elements of the crime beyond a reasonable doubt. See Tenn.
R. App. P. 13(e) (“Findings of guiltincriminal actionswhether by thetrial court or jury shall be set
aside if the evidence is insufficient to support the findings by the trier of fact of guilt beyond a

7 . .
Both “res gestae” and “spontaneous utterance,” terms used by the prosecution, are less precise and generally
less acceptable than the term “excited utterance.”

8The defendant’ smotion for anew trial also includes as error the following: “ Thatthe Court erred in overruling
the Defendant’ s objection to the statements by Memphis Police Department Sargent [sic] Eugene Ross with regard to
hearsay statements made to him by the victim, [S.J.].” The transcript of the trial reveals that, although the defendant
startedto object to Sergeant Ross’ stestimony, such objection waswithdrawn after abench conference, portions of which
wereinaudible. The defendant chose not to argue in this appeal error concerning Sergeant Ross’s testimony.
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reasonabledoubt.”); seealso Jacksonv. Virginia, 443 U.S. 307, 319, 99 S. Ct. 2781, 2789, 61 L. Ed.
2d 560 (1979); State v. Abrams, 935 S.W.2d 399, 401 (Tenn. 1996). This rue applies to guilty
verdictspredicated on direct evidence, circumstantial evidence, or acombination of both direct and
circumstantial evidence. See State v. Matthews, 805 S.\W.2d 776, 779 (Tenn. Crim. App. 1990).

Great weight is given to the result reached by the jury in crimind trials. A jury verdict
accreditsthe State’ s witnesses and resolves al conflictsin favor of the State. See State v. Bigbee,
885 S.W.2d 797, 803 (Tenn. 1994). On appeal, the Stateis entitled to the strongest | egitimate view
of the evidence and all reasonable inferencesthat may be drawn from the evidence. Seeid. at 803;
see also State v. Cabbage, 571 S.\W.2d 832, 835 (Tenn. 1978). Moreover, aguilty verdict removes
the presumption of innocence that the defendant enjoys at trial and raises a presumption of guilt on
appeal. See State v. Grace, 493 SW.2d 474, 476 (Tenn. 1973). The defendant has the burden of
overcoming this presumption of guilt. Seeid.

Here, the defendant was convicted of rape of achild. Rapeof achild isthe “unlawful sexual
penetration of a victim by the defendant or the defendant by a victim, if such victim is less than
thirteen (13) years of age.” Tenn. Code Ann. 8§ 39-13-522(a). Sexual penetration is defined as
“sexual intercourse, cunnilingus, fellatio, anal intercourse, or any other intrusion, however slight,
of any part of aperson’sbody . . . into the genital or anal openings of thevictim’s. . . body[.]” 1d.
§ 39-13-501(7).

First, the defendant appears to argue that the State was somehow required, in its case-in-
chief, to present corroborating physical evidence. Thereisno such requirement, and the defendant
cites no authority for such a contention. Asfar as physical evidence is concerned, the juryin this
caseheard M s. Miles stestimony concerning her collection of sasmpleswithaswabfromthevictim’s
body and the difficulties inherent in obtaining positive results of oral rape from such samples. The
jury was free to weigh the lack of positive physical corroborating evidence asit saw fit.

The defendant al so contends that he was convicted solely on the testimony of the victim and
that the victim’'s testimony was insufficient to convict him. The weight and value given the
testimony of the victim was resolved by the jury. Thevictim testified that, after having been given
marijuana by the defendant, he was forced to performoral sex on the defendant. He demonstrated
how the defendant was seated on the flcor with hisback and hands againstthe door and hislegs apart
when the rape occurred and testified that the defendant ejaculated into the victim’s mouth. He
testified that the defendant al so performed oral sex on him. Heidentified the defendant in open court
as the perpetrator.

Corraborating testimony was heard by thejury, first fromthe victim’ ssister, who wasin the
apartment at the time of the rape and saw her brother walk out of the apartment holding amodel car
and saw the defendant follow him. Thevidim’smother also testified that the vidim was crying and
upset when he came to her after the rape and told her what had happened. The defendant’s wife
corroborated the fact that the victim and the defendant were in a bedroom with the door closed; that
thevictimleft holding a model car that he husband had bought; and that her husband had marijuana
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inthe bedroom. Testimony of Ms. Miles, heard without objection from the defendant, indicated that
thevictimhad also told her anidentical version of the rape, including statements by the victim about
the marijuana and the gun. Marijuana was found on the defendant’ s dresser, and the defendant’s
wife identified the model car the victim turned over to the police as belonging to her husband.

We conclude that arational jury could have accredited all of this evidence over the theory
of the defendant that the rape never happened and could have concluded that the defendant did rape
thevictim, achild of ten. Assuch, the evidence sufficiently supportsthe defendant’ s conviction for
rape of achild.

CONCLUSION

We conclude that the trial court erred in admitting the testimony of E.J. concerning the
defendant’ s prior act of holding her on his lap and asking her to kiss him. Because the evidence
presented against the defendant was more than sufficient to convict him of rape of a child, we
conclude that this error was harmless. Testimony of the victim’s mother was properly admitted
under the excited utterance exception to the rule prohibiting hearsay testimony. The defendant,
having failed to timely object, waived the issue of admissibility of the testimony of the nurse
practitioner. We conclude that the evidence was sufficient to convict the defendant of rape of a
child. The judgment of thetrial court is affirmed.

ALAN E. GLENN, JUDGE
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